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In the SUPREME COURT of Judicature || deed of conveyance for the sale of said 
of the State of New-York, holden at |} premises shall be delivered to me duly 
the Capitol in the City of Albany, of |) executed—provided, that the proceed- 
the term of January, in the year of our || ings under such sale have been regular, 
Lord one thousand eight hundred and || pursuant to the statute in such case made 





eightecn. and provided. 
seven (SIGNED) JACOB LORING,” 
The Honourable The said note or memorandum in writ- 





SMITH THOMPSON, Chief Justice. || ng was beneath a prinied notice for the 

AMBROSE SPENCER, ) ~ sale of certain premises, described as 

Wm. W. VAN NESS, Ineatic being situated in the tenth ward of said 

JOSEPH C. YATES, & ustices. || city, mortgaged to the said Isaac on the 
JONAS PLATT, 29th of October, 1808. 

Fr. A. BLOODGOOD, Clerk. | The said notice bore date on the i7th 

’ | day of February, 1817; and the time of 

sale of the mortgaged premises, as ap- 





f MORTGAGE—FORECLOSURE—MONTHS IN A 
> 


STATUTE.) | peared from said notice, was on the 7th 
day of August following, at the ‘Toatine 
. ey ao > euidl or 
ISAAC HALLING, Cofiee-house in the said city, 
ads. Loring having pleaded the general is- 
JACOB LORING. | sue, Halling, to support his claim, proved 





(on the trial, that on the 18th of Februa- 
oe aia 017 ’ I a ue 
Maxwexr, Counsel for Plaintiff in error. || "Ys 1317, the plaintiff cau “! the said 
Rocers, Counsel for Defendant in error. | advertisement to be inserted in one of 
| the public newspapers printed in the said 
The sixth section of the “ Act concerning mort- | ©'Y> and that . was continued to be - 
gages,” (1 vol. R.L. p. 374.) preseribing the serted in the said paper, once each week 
mode of foreclosure, directs, that “every such |) successively, until the said 7th day of 
— os at ae ee sey es py wn | August, the time of sale : being inserted 
public nouce sha ye given thereo Vv aaver- |) nse rafaer : 22 TT e271 M " 
tisements, one copy thereof to be inserted and ! tw enty five times. J he said notice wag 
continued, at least once a week, for sir sue- || duly affixed in a conspicuous place, near 
cessive months previous to the sale, in one of the || the outer door of the City-Hall, and the 
eb seen nage o = ae eo | sale took place on the said 7th day of 
mortgaged premises lie,” Xe. was held that |, , dof is . 
the term mouths in that statute meant lunar | August to the defendant. It Was further 
months, | proved on behalf of said Halling, that on 
| the 9th day of August, 1817, a deed of 
In error on cerijorari: Halling sued | conveyance for the sale of said premises, 
Loring before the justice in an action of | duly executed by the said Isaac, was of- 


J 
| 


trespass on the case, on an instrument in ! fered to the said Jacob, which he declined 
writing in these words and figures : ‘receiving, and refused to pay the pur- 
‘¢ New-York, August 7th, 1817. chase money, on the ground that the said 
“I, Jacob Loring, do hereby certify and || notice had not been published a sufiicient 
pg that on +" re: at yop ine } —_ of — ak ons taheltied Gea 
ine Coffee-house, in the ‘ity ot New- t was contended on behali 0 1€ de- 
York, I became the purchaser of the || fendant, in the court below, that the said 
premises described in the above notice ; || advertisement had not been published 
the same premises having been sold to me || regularly in the newspaper; inasmuch aw 
at public auction for the sum of twenty- || the “six months’’ contained in the statute 
four dollars, by Isaac Halling, the mort- || were, in contemplation of law, Calendar 
gagee named in said notice; which sum ||| months. It was admitted by Loring, be- 


promise to pay the said Isaac when the’! fore the justice, that the proceedings 
| 
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under such sale were, in other respects, | 
regular, and that he duly executed the | 
said memorandum in writing, on the day 
of sale. 

On the part of the plaintiff, befoye the 
justice, it was argued that these months 
meant lunar months. 

After hearing the proofs and allegations, 
the justice decided the question of law in 
favour of the plaintiff, and gave judgment 
in his favour for $24 and the costs. 

During the term of October last, the 
case was submitted to the court, ona 
written argument on each side ; and, in 
addition to the authorities cited on behalf 
of the defendant, in the case of Stack- 
house vs. Halsey, (2d vol. ‘ City-Hall 
Recorder,”’ p. 154,*) the counsel for the 
defendant in error referred the court to 
the decision of the Chancellor in the same 
case, not then reported. 

The counsel also cited to the court a 
recent Act of the Legislature of this State, 
wherein that body had given the con- 
struction for which he contended to the 
term months in a statute. 

This is entitled ** An act for the relief 
of Garret I. Cozine and Sir James Hall,” 
passed February 7th, 1817. ‘The statute 
recites, that pursuant to an Act of the 
Legislature of April 2d, 1798, Hall, an 
alien, purchased of Henrietta Maria Col- 
den a farm in King’s County, and took a 
deed on the 15th of November, 1798: 
that by the said act it is required that 
every deed of conveyance executed in 
pursuance thereof shall be recorded in 
the secretary's office within twelve months 
from the date thereof—thai a similar act 
was passed on the 26th of March, 1802, 
directing that every deed of conveyance, 
executed pursuant to the former act, and 
not recorded agreeably thereto, may be 
recorded within twelve months after the 
passing of the said act last mentioned— 
that the said deed was not recorded pur- 





* We think proper here to refer the reader to 
the authorities, as we deem the decision in this 
case highly important, both to gentlemen of the 
bar and other citizens who may be interested in 
landed property. Mr. Johnson has published 
fourteen volumes of Reports, in the Supreme 
Court 3. and the point, directly decided, cannot be 
found in his books. 1 Coke’s Inst. 674. Wood's 
Inst. 250. 2 Black. Com. 141, n. 6 Durn. & East, 
224. 1 John. Cases, 99. 7 John. Rep. 227. 














suant to the first-mentioned act, but on 
the 21st of March, 1803, which is a few 
days over and above twelve lunar months 
after the passing of the act of 1802— 
that doubts are entertained by the parties 
interested therein, that the recording of 
the said deed is not agreeable to the di- 
rections of that act, inasmuch as they 
fear the twelve months may, in judgment 
of law, be regarded lunar months. 

The act then proceeds to declare, that 
the recording said deed shall be valid, 
and have the same operation, in law, as 
if it had been recorded within twelve 
lunar months. 

The court, during this term, affirmed 
the judgment. 


AT a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the City 
and County of New-York, at the City- 
Hall of the said City, on Monday, the 
5th day of January, in the year of our 
Lord one thousand eight hundred and 
eighteen— 

PRESENT, 

The Honourable 
JACOB RADCLIFF, Mayor. 
REUBEN MUNSON and Q ad 
ARTHUR BURTIS, eames 

HUGH MAXWELL, District Attorney. 

Joun W. Wyman, Clerk. 


GRAND JURORS. 


Renssecarr Havens, Foreman. 
Marruew L. Davis, Epmunp Smirn, 
Henry A. Coster, C. Zaeriskie, 
Francis Coorer, Joun E. Hype, 
Witiram Duva., Gro. TREDWELL, 
Davin Demarnay, Davin Lypie, 
Epmunp C.Grener,  D. P. Campsecr, 
Cuances Hour, NaprHaLi Jupan, 
Wa. H. laerann, Jacop Houseman, 
Lewis Forp, J. EK. Catpwett, 
Georce Carrer, P. A. Cammann, 


(FRavp—anrTIFICE—INDICTMENT— 
VARIANCE. ) 
AUGUSTUS M. STONE, JAMES 
SMITH, and LEWIS SMITH’S Cases. 


Maxwe xt, Counsel for the three several 
prosecutions, 

Price, Counsel for Stone, and GanvE- 
NIER, for the other prisoners. 





CITY-HALL RECORDER. 


An infant of intelligence, who does not under- 
stand the nature of an oath, appearing as a wit- 
ness, will be instructed by the court. 

A stranger, availing himself of knowledge, pre- 
viously obtained, touching the private dealings 
of two individuals, who, taking advantage of 
such knowledge, artfully founds a plausible sto- 
ry thereon, which he relates to one of them, by 
means of which he is induced to part with his 
money, is guilty of obtaining that money by 
false pretences. 

An indictment which alleged, that by means of di- 
vers false pretences, specifically stated, the de- 
fendant obtained $10 in money of the prosecu- 
tor, is not supported by proof that he was de- 
prived by such false pretences of a bank bill of 
$10. 

It seems that, in contemplation of law, a bank bill 
is not money. 

An indictment alleged that S. pretending to C. that 
he, S., had the sum of $25, in 85 bills in his 
pocket-book, which bills would not pass without 
a discount, and, intending to cheat and detraud 
C. of his money, delivered the said pocket-book 
to him ; and that C. thereupon, at the request of 
S., loaned him § 10 ; supposing and believing that 
the sum of $25 was in the pocket-book, where- 
as in truth and in fact, no money was there- 
in. Ii was held, that this indictment, on its face, 
did not contain an offence, against which ordi- 
nary prudence could not guard ; and that it was 
not supported by proof that S. immediately be- 
fore the delivery of the pocket-book counted 
out $100 in bills on the Philadelphia bank, in 
presence of C., and, by a sleight of hand ma- 
neuvre, slipped the money into his coat-sleeve, 
unseen by C., who supposed that 5, returned the 
money to the pocket-book, 

An artifice of that nature is within the statute, but 
should be explicitly stated in the indictment. 


Augustus M. Stone, (see vol. ii. p. 157.) 
during the last term, was indicted for ob- 
taining of Samuel Parker, a bag contain- 
ing $44, the money of James Gray, by 
alse pretences. 

Samuel Parker, a lad eleven years of age, 
on being called as a witness for the prose- 
cution, appeared to be intelligent, but did 
not understand the nature of an oath. 

On an objection to his testimony, the 
court decided that it was competent for 
them to instruct the witness on that sub- 
ject. They did so. 

On being sworn, this lad stated, that he 
was a clerk in the store of James Gray, 
and that on the 5th of this month the pri- 
toner came there, the owner being then 
in the store. Gray left the store, when 
the prisoner followed him. In about five 


minutes the prisoner returned, apparent- 
ly in a great hurry, and told the witness 
that Gray having forgot to take his bag of 
Whereupon 


money, had sent him for it. 





3 


the witness took the bag from the shelf, 
containing money, the amount of which 
he did not know, and delivered it to the 
prisoner. 

James Gray testified, that the prisoner 
had been in the habit of frequenting the 
store. On the evening preceding the day 
laid in the indictment, the witness put 
some money in the bag, and returned it 
to its place on the shelf, in presence of 
the prisoner. The bag contained $44. 
The witness never sent the prisoner for 
the money, as he represented to the lad. 

The witness, on finding the prisoner 
had obtained the bag, sent a number of 
persons in pursuit of him, and towards 
night, he was apprehended and brought 
to the store. He then took out of his 
pocket about $6, and offered the witness, 
promising him the further sum of $50 if 


| he would discharge him. 


Price abandoned his defence, and he 
was found guilty. 

On the last day of this term the court, 
after recurring to the former acquittal of 
the prisoner in this court on a charge of 
felony, sentenced him to the penitentiary 
three years. 





During the last term James Smith was 
indicted for obtaining $3 54, the money of 
| Nathaniel Stephenson, by false pretences. 
| It appeared in evidence, that on the 
| 9th day of November last, the prisoner 
| 

| 





‘came to the house of Stephenson, at the 

corner of Grand and Crosby streets, and 
‘represented to him that there was on 
‘board a vessel that had arrived that morn- 
ing at Dover-street wharf, (of which ves- 
sel one Wilson was the captain,) a small 
box, a letter, and a bundle containing 
twenty shirts, sent to him by one Davis 
ifor a debt formerly due to Stephenson. 
| The prisoner further said, that the freight 
on the articles amounted to $3 54; and 
'unless it was soon paid, they would be 
‘carried to the Custom-House, and Ste- 
| phenson would be obliged to pay $7. 

It was a fact, that one Davis, some time 
ago, became indebted to Stephenson for 
groceries and absconded ; and from that 
consideration he was the more inclined to 
place reliance on the representation. He 
therefore puid the freight, for which the 
prisoner gave him an order for the goods 
on the captain, Stephenson, shortly af- 

















2 ET 2 ST a 











i 
it 
4 
1 


oR ETI SRP 


TELS Lhe PCy RARTNT ESI ~ 


ag eee nm - 
——— 


RE A is le nr 


nee nr ae 
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terwards went to Dover-street wharf, and 
made every possible inquiry, but no ves- 
sel had arrived that morning, and neither 
Captain Wilson nor his vessel could be 
found. 

Gardenier contended that the pretence 
with which the prisoner was charged, was 
not one against which ordinary prudence 
eould not guard. It was a mere naked 
tie; calculated to deceive fools only. 
Stephenson, had he been possessed of or- 
dinary discretion, before paying the 
freight, would have accompanied the 
prisoner to the vessel, instead of relying 
on such a cock anda bull:story. The 
statute never was designed to protect 
such men. 

Maxwell, contra. 

The mayor charged the jury, that the 

risoner, having previously acquired a 
ea of the private dealings between 
Stephenson and Davis, and, taking advan- 
tage of such knowledge, made a false re- 
presentation to Stephenson calculated to 
gain belief. By this artifice, the prisoner 
obtained the money of Stephenson to the 
amount of $3 54. Inthe opinion ofthe court, 
this pretence came within the statute. 





During this term, the prisoner was tri- 
ed on another indictment, for obtaining 
$2 97, the money of Otis Taft, by false 
pretences. 

It appeared from the testimony of Taft, 
that the prisoner came to his store and in- 
quired of him, whether there was not a 
man by the name of Calvin Smith, at the 
southward, who owed Taft money ; and 
being answered in the affirmative, the 

risoner said he had just arrived from 
Vest Florida, in a square rigged vessel, 
commanded by Captain Wilson, which lay 
at Dover-street wharf; and that Smith 
had sent the witness a half dozen shirts, 
2 box of goods, and a letter then on board 
the vessel; that the freight and postage 
on the goods and letter, amounted to 
$2 97, and that if the money was not 
paid, the goods would soon be taken to 
the public stores. The witness, there- 
upon, offered to accompany the prisoner 
to the vessel, but he pretended to be ina 
great hurry, as he alleged that he had to 
go to several places. At the time the 
‘prisoner mentioned that Calvin Smith had 
sent the goods to the svitness, he replied, 











| 


‘his debts.” 

















it was impossible, as he had understood 
Smith was dead ; but to this the prisoner 
said, ‘* He is alive, and intends to pay all 
He further said, that Smith 
ordered the amount of the goods sent, to 
be endorsed on the note held by Taft. 
The prisoner drew a memorandum, stat- 
ing the place where the vessel lay, and 
acknowledging the receipt of $3, signing 
it with the name of ‘* James Smith, jr.” 
The witness paid the money, and soon af- 
terwards went to Dover-street wharf, and 
made due inquiry for Captain Wilson and 
his vessel, but could find neither. 

The witness found the prisoner at the 
corner of Grand and Rynder streets some 
time afterwards : measures were taken for 
his apprehension, when he acknowledged 
that his real name was John Frost. 

The witness stated that it was a fact, 
that a man by the name of Calvin Smith, 
several years ago, became indebted to 
him and gave his note, but absconded ; 
and, as the witness learned, went to I'lo- 
rida, where he died. From the circum- 
stance, that the prisoner represented his 
own name to be Smith, the witness sup- 
posed him to be a relation of Calvin, and 
was, therefore, the more inclined to give 
credence to the representation. 

The case was ably summed up by 
Messrs. Maxwell and Gardenier, the re- 
spective counsel, and the mayor charged 
the jury, in substance as in the preceding 
case. Inthe conclusion of the charge, 
his honour remarked, that where a party 
undertook to give a detail of circumstan- 
ces, some of which are true and some 
invented by himself, and thereby obtains 
money or goods, this is such an artifice as 
brings the offence within the statute. 

The prisoner was convicted and retain- 
ed in custody, on another indictment for 
a similar false pretence, practised on 
another citizen. 

Ilis sentence was suspended, and during 
this term he was recommended to a par- 
don, on condition of leaving the United 
States fur ever. 


Lewis Smith, during the last term, was 


indicted for obtaining 810, the money of 


Joseph Cutler, by false pretences. 

The indictment stated, that on the thir- 
tieth day of November last, the prisoner 
‘* pretended to Cutler, that he, the pri: 
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soner, had been recommended to Cutler 
by a Mr. Fish, and that he, the prisoner, 
was the master of a vessel.”” He further 
pretended, ‘ that he had the sum of $25, 
in a pocket-book, in $5 bills of the Phila- 
delphia bank, and that the said pocket- 
book contained other papers, and that he 
wanted to take a cruise, and the money 
would not pass without a discount.” 

The indictment further charged, ‘ that 
the said Lewis Smith, pretending as afore- 
said, and intending to cheat and defraud 
the said Joseph Cutler, delivered him the 
said pocket-book, which he falsely pre- 
tended did contain the said sum of $25, 
and that the said Joseph Cutler did, at 
the request of the said Lewis Smith, loan 
and advance to him the sum of $10; he, 
the said Joseph Cutler, supposing and be- 
lieving that the sum of $25 was contain- 
ed in the said pocket-book, as he, the said 
Lewis Smith, falsely pretended. By 
means of which said several false preten- 
ces, the said Lewis did obtain the sum of 
$10, the money of the said Joseph Cutler, 
contrary to the form ofthe statute,”’ &c. 

{t appeared by the testimony of Cutler, 
that on the day laid in the indictment, the 
prisoner came to his house and represent- 
ed that he was the captain of a ship which 
had lately arrived from France, and that 
he had been for a short time boarding at 
the City Hotel, but that there was such a 
number of boarders at that place he was 
unwilling to stay, as he preferred board- 
ing at a house where there was less com- 
pany. He further said that he had been 
recommended to Cutler’s house by a Mr. 
Griswold, who had lately arrived in a 
vessel from France. The amount of the 
board, whether at ten or fifteen dollars a 
week, was to him no object ; and he wish- 
e' to engage board of Cutler until the 
first of March. 

Catler, at this time having a few board- 
ers, told the prisoner that he could not 
receive him as a boarder that night, but 
would next day. He was invited by Cut- 
ler to tea ; after which the prisoner asked 
his landlord to go into another room with 
him. Cutler went with the prisoner ina 
chamber, where he mentioned, in a confi- 
dential manner, that he was going out 
that night with another cuptain, on a small 
scrape, to the City Hotel; and that his 
money was on the Philadelphia Bank. and 








was more than he wished to take with 
him. He then opened his pocket-book, 
and in the presence of Cutler, counted 
out $100 in $20 bills on the Philadelphia 
Bank, and returned the money, as Cutler 
then thought, into the pocket-book, and, 
delivering it to Cutler, desired him to take 
charge of it. Cutler put the money, as 
he then supposed and believed, into the 
desk, and went below with the prisoner, 
who said that he hoped his money would 
be safe, and repeated it several times. 
When they arrived in the lower room, 
the prisoner told Cutler that as his mo- 
ney was on the Philadelphia Bank, it 
would not pass without a discount; and 
he therefore requested the loan of $20 
for the purpose of taking it with him that 
evening. Cutler not having the money, 
his wife borrowed it of Daniel E. Tylee, 
who was at the house of the witness, and 
loaned $10 in bank bills to the prisoner. 

Cutler testified that he lent the money 
on the strength of the security he sup- 
posed he had in his possession in the 
pocket-book ; as he should not otherwise 
have let the prisoner have the money. 

The prisoner, alleging that he was a 
stranger, desired Cutler to show him the 
way to Washington Hall; but when they 
arrived at or near that place, the prison- 
er said he wished to be directed to the 
City Hotel. 

From the testimony of Daniel E. Tylee, 
it appeared that after the conference 
which the prisoner had with Cutler in the 
chamber, his wife requested the witness 
to loan her $20 for the prisoner; and, 
having the money by him, the witness 
complied. By reason of the conversation 
of the prisoner while at tea, about Gris- 
wold, who, as the prisoner stated, had 
lately arrived from France, and from the 
circumstance of his taking Cutler in ano- 
ther room, the witness suspected the pri- 
soner, and while he was absent with Cut- 
ler, the witness imparted these suspicions 
to the wife, and afterwards advised her 
not to advance the money. This the 


witness believed was the reason why she 
did not lend the prisoner more than $10, 
though he was very solicitous for the full 
amount, alleging that he should want $20 
for his walk, and that she need not be 
afraid, for he had left his pocket-book 
with her husband, containing $100, 
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After the prisoner had departed with 
Cutler, the suspicions of the witness still 
continuing, he advised her to examine the 
pocket-book, which she seemed very 
scrupulous in doing, saying that the gen- 
tleman might have so disposed his papers 
in the pocket-book, that on his return he 
would ascertain that it had been opened. 
However, by the advice of the witness it 
was ascertained that Griswold, an ac- 
quaintance of the family, had not return- 
ed from France ; and the wife then went 
into the chamber, and, in the presence of 
the witness, opened the desk and took 
out the pocket-book and opened it, but 
found no money. The prisoner was pur- 
sued and found in Cross-street, in pos- 
session of $65 in bills on the Philadel- 
phia Bank. The money was in the sleeve 
of his coat. He stated that this was the 
only money he had in his pocket-book ; 
and that he deceived Cutler by counting 
several fives for $20 bills. 

On the production of this testimony, 
Gardenier contended to the court that the 
prisoner ought to be acquitted from the 
charge as laid in the indictment, on two 
grounds : 

1. It is alleged in the indictment, that 
by means of divers false pretences, the 
prisoner obtained the sum of $10, the mo- 
ney of Joseph Cutler ; the evidence ts, that 
he obtained bank bills to that amount. 
Now, in legal contemplation, bank bills 
are choses in action of no intrinsic value. 
The precedents of indictments for steal- 
ing bank bills, described them as such ; 
and as much certainty was necessary in 
an indictment for the offence with which 
the prisonerwas charged. ‘The counsel 
cited the precedents referred to from 
Stubb’s Circuit Comp. pages 176 and 177. 

2. The representation made to Cutler 
was a mere naked lie : for had he used an 
ordinary degree of caution, he would not 
have parted with his money. 


Maxwell contended that the gist of the | 
offence was, that Cutler, by means of) 


divers false pretences, was deprived of | 
his money ; and a bank note to a common 
intent and for every practical purpose is 
money. 

The mayor on examining the indict- 
ment, premised that the effect of an ac- 
quittal from this indictment would not be 
an exoncration of the prisoner from the 
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charge as disclosed in the testimony. He 
was undoubtedly guilty, and ought to be 
punished. | 

On the first point raised by his counsel, 
the court believed the objection to the 
indictment valid. In contemplation of 
law, money means specie; and whenever 
bank notes become the subject of an in- 
dictment, they ought to be described as 
such. In the precedents of indictments 
for stealing bank bills this rule appears to 
/have been pursued ; and we see no rea- 
'son why it should be departed from in a 
case of this description. 

His honour here stated the amount of 
the charge as contained in the indictment : 
that the prisoner, pretending that $25 
were in the pocket-book, delivered it to 
Cutler, and by that pretence obtained 
$10. This statement, as laid, appears to 
be a mere naked lie; for a man of ordi- 
nary prudence would have opened the 
pocket-book and examined it to ascertain 
whether the money was there, before 
parting with his property on any securi- 
ty he supposed was contained in the 
pocket-book. 

But the proof does not correspond with 
the statement of facts in the indictment. 
It appears from the testimony that an ar- 
tifice was resorted to for the purpose of 
depriving Cutler of his money, by the 
prisoner. He counted out the money in 
the presence of Cutler, and induced him 
to believe that he returned it; but in 
truth, with a sleight of hand, slipped it into 
the sleeve of his coat. This ought to have 
been stated in the indictment; for, as it 
stands, it appears that Cutler might have 
guarded against the representation, by 
examining the pocket-book, and thereby 
detecting the imposition. 

The jury, notwithstanding the opinion 
of the court, found the prisoner guilty. 

Gardenier moved for a new trial, and 








in arrest of judgment. 

The mayor said that as the guilt of the 
prisoner was manifest on the state of 
facts disclosed in the testimony, the bet- 
ter course would be to have a new in- 
dictment framed, conformable to such 
statement. 

On the following day, the mayor, on 
this motion for a new trial, remarked, 
that the court could not depart from legal 











forms. ‘They ought to be preserved, for 
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hey had been established for a series of 
ages, and were in their origin designed to 
cuard the rights of the citizen against op- 
pression. 

The motion was granted : a new indict- 
ment was found, to which the prisoner 
pleaded guilty, and on the last day of the 
term was sentenced to the penitentiary 
three years. 


eer 
(FRAUD—FELON Y.) 


STEPHEN LEWIS and PETER WIL- 
SON’S CASES, 


The prisoners, during the last term, 
were indicted for an assault and battery 
on John M‘Coskar, Jun. and for petit 
larceny in stealing a coat and other ar- 
ticles of clothing, the property of John 
M<‘Coskar. 

Young M‘Coskar, the son of him in 
whom the property was laid in the in- 
dictment for petit larceny, is a lad about 
eleven years of age; and, as appeared in 
evidence, in the latter part of November, 
one evening, while alone in his father’s 
store, which he was attending, Lewis 
came into the store under pretence of 
buying a pair of shoes. After examining 
the shoes he went out and spoke to ano- 
ther person at the door, whom he called 
Jack or Sam. 

On returning, he threw a handful of 
enuff in the eyes of the lad, and snatching 
up two pair of shoes, lying on the coun- 
ter, fled. There was a room adjacent to 
the store in which was the property laid 
in the indictment ; and while the prison- 
er was in the store examining the shoes, 
the lad heard a noise in that room. 

In a few days after this, the lad point- 
ed out to his father the prisoners, who 
were then in William-Street. He pur- 
sued them into an alley in Banker-Street: 
assistance was obtained, and they were 
apprehended. While in Bridewell, Wil- 
son, under an expectation of favour, told 
M‘Coskar where he might find one of 
the articles stolen, and, on éollowing the 
directions given, the article was found. 
Some of the articles stolen were found in 
possession of Lewis; and at the time of 
the arrest of Wilson, Hays found in his 
Coat pocket a quantity of snuff. 
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On the indictment for the assault and 
battery Lewis was convicted and Wilson 
acquitted ; and both were convicted of 
the felony. 

They were sentenced to the peniten- 
tiary three years each. (See the last 
Summary. ) 


(NUISANCE—PRACTICE—POSTPONEMENT 
OF TRIAL.) 


AMOS BROAD and JOHN DEITZ’S 
CASES. 


Maxwe.z, Grirrin, and Price, Counsel 
for the prosecution against Broad. 

Dr. Grauam, Anruon, and Pike, Counsel 
for the Defendant. 


An affidavit of the want of material witnesses, 
made for the postponement of a trial during the 
same term an indictment is found, and within 
a few days aiter such finding, need not allege 
the particular matters which the defendant ex- 
pects to prove by such witnesses. 

In deciding on the propriety of postponing a trial, 
the court will not regard matters not before it 
on affidavit. 

Where the grand jury is satisfied that a man, as- 
suming the character of a divine, is the prime 
cause of riots and disturbances in a building of 
his own in which he ofliciates as a preacher, in 
the heart of a populous city, they may indict him 
for keeping a disorderly house: this not being 
an infringement on the rights of conscience 
secured by the constitution. 

The prevention or abatement of a nuisance, is the 
principal object of an indictment for that offence. 

After a conviction for a nuisance, in conducting 
a lawful business, the court will suspend the 
sentence a reasonable time to give the defen- 
dant an opportunity to abate such nuisance. 


On the first day of the last term, the 
mayor in his charge to the grand jury, 
called their atiention to the subject of 
the riots which had occurred in and about 
the church of Amos Bread in Rose-street. 
His hononr stated, that these riots had 
become frequent ; and that the civil au- 
thority bad been ofien called on to re- 
press them. It was a matter of public 
notoriety, and he deemed such disurders 
as had recently occurred in that place, 
a disgrace to the city. The subject re- 
quired the particular attention of the 
grand jury ; and should they he satisfied, 
after a diligent inquiry, that Mr. Broad, 
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After the prisoner had departed with 
Cutler, the suspicions of the witness still 
continuing, he advised her to examine the 
pocket-book, which she seemed very 
scrupulous in doing, saying that the gen- 
tleman might have so disposed his papers 
in the pocket-book, that on his return he 
would ascertain that it had been opened. 
However, by the advice of the witness it 
was ascertained that Griswold, an ac- 
quaintance of the family, had not return- 
ed from France ; and the wife then went 
into the chamber, and, in the presence of 
the witness, opened the desk and took 
out the pocket-book and opened it, but 
found no money. The prisoner was pur- 
sued and found in Cross-street, in pos- 
session of $65 in bills on the Philadel- 
phia Bank. The money was in the sleeve 
of his coat. He stated that this was the 
only money he had in his pocket-book ; 
and that he deceived Cutler by counting 
several fives for $20 bills. 

On the production of this testimony, 
Gardenier contended to the court that the 
prisoner ought to be acquitted from the 
charge as laid in the indictment, on two 
grounds : 

1. It is alleged in the indictment, that 
by means of divers false pretences, the 
prisoner obtained the sum of $10, the mo- 
ney of Joseph Cutler ; the evidence ts, that 
he obtained bank bills to that amount. 
Now, in legal contemplation, bank bills 
are choses in action of no intrinsic value. 
The precedents of indictments for steal- 
ing bank bills, described them as such ; 
and as much certainty was necessary in 
an indictment for the offence with which 
the prisonerwas charged. The counsel 
cited the precedents referred to from 
Stubb’s Circuit Comp. pages 176 and 177. 

2. The representation made to Cutler 
was a mere naked lie: for had he used an 
ordinary degree of caution, he would not 
have parted with his money. 


Maxwell contended that the gist of the | 
offence was, that Cutler, by means of) 
divers false pretences, was deprived of 


his money; and a bank note to a common 
intent and for every practical purpose is 
money. 
Th r 7 . - . . 

1e mayor on examining the indict- 
ment, premised that the effect of an ac- 
quittal from this indictment would not be 
an exoncration of the prisoner from the 

















|charge as disclosed in the testimony. He 
was undoubtedly guilty, and ought to be 
punished. 

On the first point raised by his counsel, 
the court believed the objection to the 
indictment valid. In contemplation of 
law, money means specie; and whenever 
bank notes become the subject of an in- 
dictment, they ought to be described as 
such. In the precedents of indictments 
‘for stealing bank bills this rule appears to 
have been pursued ; and we see no rea- 
'son why it should be departed from in a 
| case of this description. 

His honour here stated the amount of 
the charge as contained in the indictment : 
that the prisoner, pretending that $25 
were in the pocket-book, delivered it to 
Cutler, and by that pretence obtained 
$10. This statement, as laid, appears to 
be a mere naked lie; for a man of ordi- 
nary prudence would have opened the 
pocket-book and examined it to ascertain 
whether the money was there, before 
parting with his property on any securi- 
ty he supposed was contained in the 
pocket-book. 

But the proof does not correspond with 
the statement of facts in the indictment. 
It appears from the testimony that an ar- 
tifice was resorted to for the purpose of 
depriving Cutler of his money, by the 
prisoner. He counted out the money in 
the presence of Cutler, and induced him 
to believe that he returned it; but in 
truth, with a sleight of hand, slipped it into 
the sleeve of his coat. This ought to have 
been stated in the indictment; for, as it 
stands, it appears that Cutler might have 
guarded against the representation, by 
examining the pocket-book, and thereby 
detecting the imposition. 

The jury, notwithstanding the opinion 
of the court, found the prisoner guilty. 

Gardenier moved for a new trial, and 
in arrest of judgment. 

The mayor said that as the guilt of the 
prisoner was manifest on the state of 
facts disclosed in the testimony, the bet- 
ter course would be to have a new in- 
dictment framed, conformable to such 
statement. 

On the following day, the mayor, on 
this motion for a new trial, remarked, 
that the court could not depart from legal 
forms. ‘They ought to be preserved, for 
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hey had been established for a series of 
ages, and were in their origin designed to 
cuard the rights of the citizen against op- 
pression. 

The motion was granted : a new indict- 
ment was found, to which the prisoner 
pleaded guilty, and on the last day of the 
term was sentenced to the penitentiary 
three years. 


aaa 
(FRAUD—FELONY.) 


STEPHEN LEWIS and PETER WIL- 
SON’S CASES, 


The prisoners, during the last term, 
were indicted for an assault and battery 
on John M‘Coskar, Jun. and for petit 
larceny in stealing a coat and other ar- 
ticles of clothing, the property of John 
M:‘Coskar. 

Young M‘Coskar, the son of him in 
whom the property was laid in the in- 
dictment for petit larceny, is a lad about 
eleven years of age ; and, as appeared in 
evidence, in the latter part of November, 
one evening, while alone in his father’s 
store, which he was attending, Lewis 
came into the store under pretence of 
buying a pair of shoes. After examining 
the shoes he went out and spoke to ano- 
ther person at the door, whom he called 
Jack or Sam. 

On returning, he threw a handful of 
snuff in the eyes of the lad, and snatching 
up two pair of shoes, lying on the coun- 
ter, fled. ‘There was a room adjacent to 
the store in which was the property laid 
in the indictment ; and while the prison- 
er was in the store examining the shoes, 
the lad heard a noise in that room. 

In a few days after this, the lad point- 
ed out to his father the prisoners, who 
were then in William-Street. He pur- 
sued them into an alley in Banker-Street: 
assistance was obtained, and they were 
apprehended. While in Bridewell, Wil- 
son, under an expectation of favour, told 
M‘Coskar where he might find one of 
the articles stolen, and, on éollowing the 
directions given, the article was found. 
Some of the articles stolen were found in 
possession of Lewis; and at the time of 
the arrest of Wilson, Hays found in his 
Coat pocket a quantity of snuff. 








. 


On the indictment for the assault and 
battery Lewis was convicted and Wilson 
acquitted ; and both were convicted of 
the felony. 

They were sentenced to the peniten- 
tiary three years each. (See the last 
Summary. ) 





(NUISANCE—PR ACTICE—POSTPONEMENT 
OF TRIAL.) 


AMOS BROAD and JOHN DEITZ’S 
CASES. 


Maxwer, Grirrin, and Price, Counsel 
for the prosecution against Broad. 

Dr. Grauam, Antruon, and Pike, Counsel 
for the Defendant. 


An affidavit of the want of material witnesses, 
made for the postponement of a trial during the 
same term an indictment is found, and within 
a few days aiter such finding, need not allege 
the particular matters which the defendant ex- 
pects to prove by such witnesses. 

In deciding on the propriety of postponing a trial, 
the court will not regard matters not before it 
on affidavit. 

Where the grand jury is satisfied that a man, as- 
suming the character of a divine, is the prime 
cause of riots and disturbances in a building of 
his own in which he ofliciates as a preacher, in 
the heart of a populous city, they may indict him 
for keeping a disorderly house: this not being 
an infringement on the rights of conscience 
secured by the constitution. 

The prevention or abatement of a nuisance, is the 
principal object of an indictment for that offence. 

After a conviction for a nuisance, in conducting 
a lawful business, the court wiil suspend the 
sentence a reasonable time to give the defen- 
dant an opportunity to abate such nuisance. 


On the first day of the last term, the 
mayor in his charge to the grand jury, 
called their atiention to the subject of 
the riots which had occurred in and about 
the church of Amos Bread in Rose-street. 
His hononr stated, that these riots had 
become frequent ; and that the civil au- 
thority bad been ofien called on to re- 
press them. It was a matter of public 
notoriety, and he deemed such disorders 
as had recently occurred in that place, 
a disgrace to the city. The subject re- 
quired the particular attention of the 
grand jury ; and should they he satisfied, 
after a diligent inquiry, that Mr. Broad, 
the owner of the building, had so con- 


ducted himself therein as to be the cause 
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of the riots and disturbances complained 
of, he ought to be amenable to the law, 
and liable to a public prosecution. Nor 
could the grand jury, in thus proceeding, 
be considered as infringing the rights of 
conscience, or the religious privileges 
secured to every citizen by the consti- 
tution. It is true, that every man in this 
country has a right to worship God ac- 
cording to the dictates of his own con- 
science ; but he cannot, under the pre- 
tence of religious worship, justify acts of 
licentiousness or practices inconsistent 
with the public peace. If Mr. Broad has 
been guilty of such practices, he ought to 
be held responsible for their consequen- 
ces: if not, and others have trespassed 
upon his rights, he ought to be protected, 
and the authority of the law should be ex- 
erted in his favour. ‘These disturbances, 
in his opinion, had become so frequent 
and injurious that the credit of the city, 
as well as the peace and quiet of our 
citizens, required that the aggressors, 
whoever they may be, should be brought 
to punishment. (See City-Hall Record- 
er, vol. 2, p. 25.) 

On the ninth day of December last, the 
defendant was indicted for divers misde- 
meanors at common law. The indict- 
ment consisted of four counts, the first of 
which charged the defendant with having 
kept a certain disorderly and ill-governed 
house (meaning his pretended church in 
Rose-street,) at the fourth ward in the 
city of New-York, on the first day of 
May, 1815, and on divers other days be- 
tween that and the day of taking this 
inquisition. ‘The second count reciting 
that the defendant, being a common sab- 
bath breaker and profaner of the Lord’s 
day, on the 15th of June, 1815, and on 
divers other days, &c. did keep and main- 
tain, and still doth keep and maintain, a 
certain other disorderly house, &c.— 
The third count charged him with having 
caused and procured divers disorderly 
persons to meet and assemble together 
at the same place, &c. and the fourth 
count was for an assault and battery 
committed on John W. Jarvis on the first 
day of May, 1816. 

On Friday the twelfth of December, 
the day on which the cause was set down 
for trial, the mayor stated, that he had 
been frequently called with other magis- 














trates to suppress riots in Broad’s church, 
and had been obliged to take so active an 
agency in relation to them, and had ex- 
pressed his opinions so freely to Mr. 
Broad, that he had no doubt that Mr. 
Broad considered him very unfriendly 
towards him—Besides which, he was al- 
so subpeenaed as a witness on the trial, and 
might be called on as such. For these 
reasons he declined sitting as a judge in 
the cause. The Recorder, and Eldad 
Holmes and Anthony L. Underhill, Esqrs. 
afterwards constituted the court. 

Maxwell moved the court that the trial 
in this case proceed. 

Anthon applied to the court to postpone 
the trial, on an affidavit of the defendant, 
of the want of material witnesses. This 
affidavit, among other matters stated, that 
since the finding this indictment, on the 
9th inst. the defendant had been called be- 
fore the grand jury several times, to give 
evidence against a number of rioters in 
his church : that two witnesses, named in 
the affidavit, living in this city, were sick 
and unable to attend ; and that one other 
witness, also named, was in the state of 
New-Jersey. ‘These witnesses were stat- 
ed to be material, as the defendant was 
advised by his counsel, and verily believ- 
ed to be true. 

This application was resisted by Messrs. 
Griffin and Price, on the ground, that as 
the nuisance which was the subject of 
this indictment, was of a very extraordi- 
nary nature, its continuance until the next 
term would be hazardous to the peace of 
the city. The interests of the communi- 
ty required a speedy termination of this 
case, that this nuisance, if it really exist- 
ed, should be abated. It was a matter of 
public notoriety ; the abuse had long ex- 
isted, and the court in deciding on the 
propriety of the application, ought not to 
close their eyes against so obvious an evil. 
und confine themselves to the matters of 
fact stated in the affidavit. The post- 
ponement of a trial rests in the sound dis- 
cretion of the court, who will decide in 
such manner as may best conduce to the 
— of justice. (M‘Nally’s Ev. p. 
659. 

The court, therefore, under the pecu- 
liar circumstances of this case, will re- 
quire the defendant to state in his affida- 
vit, the matters which he expects his wit- 
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nesses will swear, that the court may judge 
of their materiality ; and, perhaps, if the 
facts are disclosed, they will be admitted 
on the part of the prosecution, that the 
trial may proceed. 

The counsel further stated, that above 
a hundred witnesses, on behalf of the pro- 
secution had left theit business and were 
then attending court. 

Anthon laid it down as an invariable 
rule in criminal jurisprudence, that in an 
application for the postponement of a tri- 
al, the court must confine themselves to 
the matters stated in the affidavit, and 
could regard nothing extrinsic. He fur- 
ther contended, that a party, on his first 
arraignment on a criminal charge, who ap- 
plied to the court for a postponement of 
his trial for want of material witnesses, 
was not bound to disclose the facts he ex- 
pected to prove. This would be a mani- 
fest hardship, inasmuch as the prosecution 
would have every advantage which a pre- 
vious knowledge of the nature of the de- 
fence could afford. 

The Recorder called on the counsel 
for the prosecution, for an authority, show- 
ing that a party on his first arraignment 
on a criminal charge, was obliged in his 
affidavit for the postponement of his trial 
to state the facts he expected to prove. 

No authority, in point, being produced, 
his honour delivered the opinion of the 
court at some length in favour of both the 
positions assumed by the counsel for the 
defendant, above stated. 

The court directed the clerk to enter 
an order that the cause be postponed, on 
condition that the defendant furnish secu- 
rity, himself in the sum of $2,000, and 
two sureties in $1,000 each, to keep the 
peace and be of good behavour for thir- 
ty days, or until his trial. 

During this term, the defendant, by the 
advice of his counsel, filed an affidavit, 
stating, in effect, that through the advice 
of his friends, he had determined not to 
preach in his church for the future, and 
to dispose of it as soon as possible, with- 
out making too great a sacrifice. 

He delivered the key to Dr. Graham, 
who with Mr. Pike, the associate counsel, 
entered into a recognisance for the good 
behaviour of the defendant. 

Afterwards he executed a bond to Mr. 
Newbold, in the penal sum of $5,000, 








conditioned that he would not preach in 
his church again, and that he would dis- 
pose of it within six months. These acts 
were voluntary on his part, and without 
the previous knowledge of the court. 

After these proceedings, the counsel 
for the prosecution moved the court, that 
the trial proceed, unless the defendant 
would consent to plead guilty to the se- 
veral indictments : but the court express 
ed a decided disapprobation of proceeding 
in that manner, stating that they consider- 
ed the object of the prosecution attained, 
by the voluntary submission and engage- 
ments on the part of the defendant, that 
the subject, involving the right of religious 
worship, was delicate in its nature, aad 
ought not unnecessarily to be brought in 
question ; and if the defendant should not 
comply with his engagements, the indict 
ments would remain, and he might after- 
wards be brought to trial. 

A number of boys had been indicted 
for riots committed in and about this 
church. It appeared on the traverse of 
several of these indictments, that Broad 
was in the habit of holding meetings in” 
his church in the evening; and, often 
before the setting ofthe watch, large mobs 
collected and assailed the house with 
stones—breaking the windows and doing 
other damage. The mayor and other of 
the civil magistrates had been often called 
to the place, and they earnestly advised 
him against preaching there in the even- 
ing. Scenes of a description similar to 
that adverted tu, vol. ii. p. 25, frequently 
occurred. 

The principal prosecution having been 
settled as above stated, the riot cases were 
also abandoned. 





During the last term, Deitz was indict 
ed, tried, and found guilty of a nuisance, 
in keeping and maintaining a certain glue 
manufactory, in Spring-street near Broad- 
way. It was stated in the indictment, and 
proved on the trial, that during the sum- 
mer season, for the purposes of the esta- 
blishment, the defendant collected toge- 
ther, at the place, a considerable quantity 
of fuctid animal matter, which rendered 
the air impure and uncomfortable to per- 
sons residing adjacent, and to passengers. 

After the conviction, the court suspend- 
ed the sentence ; and at a subsequent 
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term sent a notice to the defendant to ap- 
pear, when he was informed by the court 
that they had concluded to suspend his 
sentence until the first day of May next, 
that he might have an opportunity to re- 
nove the nuisance ; when (if he persisted 
in continuing it) they would proceed to 
pass sentence. 


(1UGNWAY ROBBERY—ASSAULT AND BAT- 
TERY. 


WILLIAM R. THOMPSON’S CASE. 


Maxwe tv, Counsel for the prosecution. 

Price, Counsel for the prisoner. 

Though on the traverse of an indictment for high- 
way robbery it is incumbent on the public pro- 
secutor to show that the prisoner put the tajured 
party in fear before depriving him of his property, 
yet in a case in which it appeared that the pri- 
soner, a stranger to the prosecutor, first blew 
out the candle, and then seized the prosecutor 
and wrested his money from his pocket, and 
afterwards, but nearly at the same instant of 
time, made use of threats, the jury, in judging 
whether the prisoner put the otner party in fear 
before or after the money was obtained, are not 
confined merely to the threats used, as the 
means by which fear was induced, but may re- 
cur to all the other means calculated to put a 
man in fear. 

‘The prisoner was indicted for highway 
robbery committed on John Coleman, on 
the 9th day of December last ; and for an 
assault and battery commitied on the same 
person, with an intent to murder. It ap- 
peared in evidence, that the prosecutor, 
a labourer, having been engaged at work 
in the vicinity of Market-street, some 
distance from his residence, he became 
uidebted to a woman who kept a cook- 
shop in a ceilar in that street a shilling 
for victuals ; and on the evening of the 
day laid in the indictment, went into the 
shop to pay the money. Ile had $5 75 
loose in his pocket, which he took out in 
presence of the prisoner, a stranger, who 
unmedately began to upbraid him about 
his country, and blew out the candle. 
The prisoner then went up to Coleman, 
and seizing him round the waist, capered 
round and pretended to dance with him. 
At the same time the prisoner thrust his 
hand into Coleman’s pocket, and took hold 
of the money, who cried out, “* What! do 
you intend to rob me?” Just as the hand 
was drawn fromthe pocket with the money, 
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the prisoner, in reply to the exclamation 
of Coleman, said, ‘* D—n you, if you say 
a word I’ll stamp your guts out.” 

Coleman made an outcry by which a 
watchman was alarmed, who took the 
robber to the watch-house. 

The subject of the assault and battery, 
the indictment for which was afterwards 
traversed, appeared to be of this nature. 

After the prisoner was taken to the 
watch-house he was by the stove, and the 
prosecutor, having charged him with the 
robbery, came to the stove to light his 
pipe, when the prisoner gave him a sud- 
den and dangerous stab, in or near the 
left eye, with a jack-knife ; which nearly 
deprived him of his sight. 

Price, in defending the prisoner on the 
higher charge, contended that the offence, 
as disclosed in the testimony, was nota 
robbery, but a mere larceny from the 
person. Ccleman was not put in fear 
until after the money was taken ; and it 
is laid down in all the authorities con- 
cerning robbery, that to constitute that 
offence, the party must be put in fear of 
bodily hurt, before he is deprived of his 
property. ‘The evidence in this case is, 
that the prisoner tirst took the merey, and 
then made use of threats by which Cole- 
man was put in fear. 

Maxwell contended, that if the jury 
should believe, from all the circumstances 
in the case, that there was sufficient vio- 
lence used by the prisoner on the occa- 
sion to induce a well-grounded fear, it 
would be their duty to convict him. The 
jury must judge from the whole ; and are 
not to be confined to the threats used as 
the means of depriving the prosecutor of 
his money. The counsel, in support of 
his argument, cited 4th Black. Com. p. 
243, to show that, ‘“‘ though it is usual to 
lay in the indictment that the robbery 
was committed by putting in fear; it is 
sufficient, if laid to be done by violence. 
And when it is laid to be done by putting 
in fear, this does not imply any great de- 
gree of terror or affright in the party 
robbed: it is enough that so much force 
or threatening, by word or gesture, be 
used, as might create an apprehension of 
danger, or induce a man to part with his 
property, without or against his consent.” 

The mayor, in his charge to the jury, 
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soner at the bar was charged, and stated 
two principal questions for their determi- 
nation : ‘ 

1. Whether the witness was to be be- 
lieved, and, 

2, Whether the offence, as disclosed in 


his testimony, amounted to the crime of 


robbery. 

The first question was within the pe- 
culiar province of the jury. 

With regard to the second, it is true, 
as contended by the prisoner’s counsel, 
that if the prisoner first picked the pocket 
of Coleman, and then made made use of 
threats inducing fear, and the case stood 
merely on those circumstances, the of- 
fence would not amount to a robbery. 
But in this case it appears that the prison- 
er, being a stranger to the other, blew out 
the candle before the assault was com- 
menced. It would be the duty of the 
jury in determining the case, to inquire 
whether that act of itself was not suffi- 
cient to put the prosecutor in fear. But 
should they not consider this sufficient, 
there is another question remaining. It 
appears from the testimony, that the tak- 
ing of the money and the threats used 
were nearly simultaneous. Should the 
jury believe that the threats were made 
before the prisoner had complete posses- 
sion of the money, then he ought to be 
found guilty. Or should the jury, from 
the whole conduct of the prisoner on that 
occasion, believe it sufficient to have in- 
duced a well-grounded apprehension on 
the part of Coleman of personal danger, 
before the property was wrested from 
his possession, then the prisoner ought to 
be convicted. 

He was found guilty of the robbery, 
and afterwards of the less offence, and 
was sentenced to the state prison for life. 


(PERJURY—FALSE SWEARING.) 
MICHAEL PENDEGRAST’S CASE. 


Maxwe t, Counsel for the prosecution. 
Dr. Granam and Price, Counsel for the 
prisoner. 


The oath taken, assigned as perjury, must be 
material to the question in controversy, and 
corrupt, or it cannot amount to that crime. 

P. became a petitioning creditor, to the amount of 
$950, for R., under the insolvent act, and swore 
to an affidavit prescribed in the act, before a 





RECORDER. it 


master in chancery, by the uplifted hand: after- 
wards, when the time for the creditors of K. to 
show cause before the recorder of New-York 
had arrived, and R. appiied for his discharge, 
certain of his creditors opposed him, and produ- 
ced P. as a witness to prove that R. was not in- 
debted to him. On that occasion P. affirmed 
before the recorder, that he did not swear before 
the master, to the affidavit then produced to 
him ; that he never swore in his life ; but that he 
affirmed ; held that P. was not guilty of perjury, 
inasmuch as it was immaterial to the inquiry be- 
fore the recorder, whether P. swore or affirmed 
to the facts in the affidavit taken before the 
master. 
It seems that the jurat of an officer authorized to 
take affidavits, is conclusive evidence of the 
taking of an affidavit. 


This was a case wherein the prisoner 
manifested a ridiculous obstinacy and per- 
verseness, or an aflectation approaching 
to criminality ; and in our view, there was 
a mass of testimony introduced, and an 
importance given to the case, which its 
nature did not require. ‘The indictment 
against the prisoner, which was found and 
traversed during the last term, recited, 
that on the Ist of April, 1817, one Paul 
Rooney petitioned Richard Riker, record- 
er of the city of New-York, for a dis- 
charge ; under the * Act for giving relief 
in cases of insolvency :” that the prisoner 
became one of the petitioning creditors, 
and made an affidavit, subseribing his 
name thereto in writing, before William 
W. M‘Clelan, master in chancery, 
wherein he the prisoner swore to the 
tenor and effect following: ‘ that the sum 
of $956 was justly due to him from the 
said Paul Rooney, for money lent and ad- 
vanced,” &c. and that afterwards, on the 
10th of September, 1817, another petition 
was presented to the same judicial officer 
by the said Paul Rooney, in conjunction 
with his petitioning creditors, of whom the 
prisoner was one, and that on the Sth of 
September prececing, the prisoner made 
another affidavit, in substance the same as 
the preceding one, be fore E. T. Pinckney, 
master in chancery, wherein the prisoner 
did swear as before, &c. that on the 18th 
day of November, the application caine 
on before the recorder, and on that occa- 
sion the prisoner on being examined as a 
witness, swore that he had never sworn 
to either of the affidavits before M‘Clelan 
or Pinckney. In this the perjury was 
assigned. ' 

It appeared that the first application 
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before the recorder was made in May 
Jast, and for some informality was dismiss- 
ed. The application was renewed ; and 
the 31st of October was the time for 
showing cause. The proceedings were 
adjourned from that day to some succeed- 
ing day, until at length it came on to be 
heard on the 18th day of November fast. 

The petitioning creditors opposed the 
discharge of Rooney, and produced the 
prisoner as a witness to proye that the 
money sworn to in the afiidavits had been 

aid to him by some person, on behalf of 
valet ‘The prisoner was an unwilling 
witness ; and, on being aijirmed, stated, 
that Rooney did not owe him the money 
stated in his affidavit. The recorder pre- 
sented him with the affidavits, and asked 
him if he did not swear to them, to which 
the prisoner replied that he did not—he 
never swore in lis life. 

From the testimony of the recorder, it 
further appeared that he then jnquired of 
the prisoner, whether he affirmed to the 
affidavits, and he said that he did not: of 
this, however, the recorder was not 
positive. Lhe recorder then sent for 
NClelan and Pinckney, who both swore 
that the prisoner on being offered the 
book, to swear on by them, refused to 
swear in that mode, and they then swore 
bim by the uplifted hand. ‘These persons 
were produced as witnesses on behalf of 
the prosecution, and swore to the same 
facts on this trial. 

From other testimony, it appeared, that 
when the recorder made the examination 
of the prisoner, as before stated, he ex- 
plained by saying “1 did not swear to 


those affidavits, but affirmed in the same }| 


manner I now do before your honour.” 

It further appeared, that at the time 
the creditors appeared to show cause, 
there was a considerable collection of 
persons, aud there was such a confusion 
that it was difficult to understand or re- 
member with distinctness what passed. 

The recorder seni for a police oflicer, 
and the prisoner was committed. 

Dr. Grabam and Price summed up the 
case to the jury, wherein they contended 
that the prisoner, in his conduct before 
the recorder, laboured under a misappre- 


bension: he believed that an oath could || 
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not be taken except on the Bible ; and as 
his oath before the masters was not ad- 
ministered in that mode, he considered 
that he did not swear. But there was no 
evidence of corruption arising from the 
nature of this transaction ; and, whether 
the prisoner swore or aflirmed before the 
masters, was totally immaterial to the 
question before the recorder. 

Maxwell, contra. 

The mayor charged the jury, that to 
constitute the offence of which the pri- 
soner at the bar was charged, it must ap- 
pear that the oath was taken before some 
officer having competent authority to ad- 
minister it. It must be false, corrupt, 
and material to the point or question in 
controversy. 

The principal question in this case is, 
whether this affirmation taken before the 
recorder, allowing it to be false, was ma- 
terial to the matter then in controversy 
before that officer. 

In the view of the court, the jurat of 
the masters on the affidavits taken before 
them, was conclusive evidence before the 
recorder, that such aflidavits were sworn 
to before them; and therefore, that an 
inquiry into that fact was totally useless, 
Neither could it have been material, 
whether the prisoner swore or affirmed 
before the masters, because the legal ef- 
fect of either an oath or affirmation, in 
the application before the recorder, wag 
the same. 

During the progress of the trial, the 
court had endeavoured to ascertain what 
the motive of the prisoner could have 
| been in aflirming in the mode disclosed 





jin the testimony. But we have been un- 
jable to ascertain this with any degree of 
‘satisfaction. ‘There must be something 
lin this business still behind the curtain ; 
land although it is the duty of courts and 
|juries, to punish crimes of this nature 
| whenever they can be brought home to 
the party, yet we cannot go beyond the 
| cvidence, 

| In the view of the court, therefore, 





| this indictnent is not supported : the oath 
( or affirmation, taken before the recorder, 


| Was on a point not material. 
The jury acquitted the prisoner. 








